




Supre1ne Court of Appeals of Virginia 
at Richmond 
C. G. MAYES, R. H. GREGORY, ET ALS., 
v. 
JAMES MANN. 
FROM THE CIBCl:IT COURT OF TilE CITY OF NORFOLK. 
''The briefs skdl be printed in type not less in sil;e than 
small pica, and shall be nine inches in leng-th and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be Lound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements.'' 
The foregoing is printed in small pica type for the infor-
mation of counsel. 




K.i!"'A~$Y/.U.I' AA#. .o.,.,r. 
k,.,~.u AN.A/.tF&Q. 
-- ·-·---------.----------
Yellow dvlltiJe= lOfa/Arf!tl:: /4 .. 841 Ac. 





.t!AJT~.# R.£6/~,...... c...>~vr#..r..t'#P'}.I"/J/dA' 
.....Va4"F~~ .P/.Y/.$/~....V 
/Vo..e/O.L..K' J-'i'£6*'/.N/A 
~~.,...P,.d"',..e.rY /t:7 ~..r ~...V.Y.iY.&;~ .J ' 
C./r y &~;- A/c..er~.L~ 
..:5*C.4.L4* /,:Zoo' .A/~x-2/,./:J.Z~ 
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FROM PLAT BY PENNSYLVANIA RR 
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/ 
.•. 
Honorable Preston W. Campbell, 
Chief Justice, 
Richmond, Virginia, 
March 27, 1955. 
Supreme Court of Appeals of Virginia, 
Richmond, Virginia. 
~ dear Mr. Chief Justice: 
In the course of my oral argmnent in the case of Mayes v. 
Mann, Record 1560, I cited to the Court the case of Steelman 
v. Field, 142, Va. 583, at page 589 where Judge Prentis 
pointed out that the title of the Commonwealth to the pub-
lic waters 11 shifts with the shifting sand". This was cited 
in connection with my contention that the question of whether 
this land was in such condition as to be subject to condemna-
tion was one of the questions necessarily disposed of by the 
Circuit Co~t of Princess Anne County in the conde~ation 
proceedings. . 
In view of the fact that the question of whether the title 
to the so-called bed of Little Creek was in the Commonwealth 
was raised for the · firs.t time in the ReplY Brief' of the 
Appellants, the Steelman case was not cited in our brief, 
and I thought.that possibly the Court may not have taken 
notice of the case cited by me above. This letter is written 
for the purpose of saving the Court the unnecessary labor of 
hunting for that case, if it should deem it of importance, 
in view of the fact that it was not in the brief. 
I are sending a copy of this letter to the opposing Counsel. 
Sincerely yours, 
S. Heth Tyler 
IN THE 
.. 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1560 
C. G. }!AYES, R. II. GREGORY A.i~D ELMER WING,. 
CITIZENS AND TAXPAYERS OF THE CITY· 0~' 
NORFOLI{, VIR.GINIA, SUING ON BEHALF 0], 
THEMSELVES AND OTHERS SIMILARLY SITU-
ATED, Complainants, 
vs. 
JAMES 1\ti.A.NN, Defendant. 
To the Honorable Judges of said Cour.t: 
Your petitioner, C. G. 1\Iayes, R. H. Gregory and Elmer 
Wing, respectfully represent that they are aggrieved by a 
decree of the Circuit Court of the City of Norfolk, entered 
on Jan nary 16, 1934, in a suit in equity wherein they were 
complainants, and J an1es l\fann was defendant. A tran-
script of the record accompanies this petition, the original ex-
hibits referred to therein being· used instead of being copied 
into the record. The case was heard on a demurrer to the 
bill, which set out very fully complainants' case in every 
respect, and the decree complained of sustained this de-
murrer and ordered the bill dismissed. In somewhat greater 
detail the bill stated the following case: 
Each of your complainants is a citizen, resident and tax-
payer· of the city of Norfolk, and the suit in question was 
brought on behalf of themselves and other citizens and tax-
payers ·of the city similarly situated, in order to recover from 
·the defendant· certain funds of the city illegally (as the bill 
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alleged) collected and appropriated by him under the foi-
Io,ving circumstances: 
By ordinance adopted by the Council of the city of ~or­
folk on January 14, 1930, the City Manager was authorized 
and directed to purcl1ase for the city a tract of land "con-
sisting of approximately 14.841 acres, situated on Chesa-
peake Bay, at Little Creek, as sl1own on a plat thereof, here-
to attached and made a part of this ordinance, at a price of 
$1,000.00 per acre, for the purpose of providing a bathing 
beach and park for the colored inhabitants of the city of 
Norfolk.'' The ordinance appropriated the sum of $14,841.00 
for the purchase of said land and authorized the issuanc~ of 
bonds to raise the same. It further provided that the money 
so raised should not be available for such purpose ''unless and 
until title to the said tract had been examined and apprvved 
by the City Attorney, and the owner thereof should have 
delivered to the city a good and sufficent deed th~refor, in 
form and with covenants approved by the City Attorney.'' 
The ordinance further provided that, if a bona fide effort to 
purchase the land at the price named should prove ineffectual, 
"then the City Attorney is hereby authorized and directed 
to institute and prosecute condemnation proceedings neces-
sary for the acquisition by the city of the said tract, the ac-
quisition of which is nece~sary for the purpose of providing a 
bathing beach and park for the colored inhabitants of the 
city." 
Pursuant to this ordinance the City Attorney, about Sep-
tember, 1930, petitioned the State Corporation Commission 
for authority to condemn the said tract, which was owned 
by the New York, Philadelphia and Norfolk Railroad Com-
pany, and under lease to the Pennsylvania Railroad Com-
pany. After a hearing· and appeal to the Supreme Court of 
Appeals of Virg·inia, authority was granted th~t.~ to in-
stitute condemnation proceedings for the acquisition Of·-the. 
same. 
Subsequently, on October 30, 1931, John N. Sebrell, City 
Attorney of Norfolk, filed a memorandum, petition and plat 
in the Clerk's Office of the Circuit Court of Princess Anne 
County seeking to condemn the said tract. The memorandll'Iu 
set out a description of the property proposed to be con-
demned; stated its acreage as 14.841 acre·s; named the owner 
thereof as the New York, Philadelphia and Norfolk Railroad 
Company, and the tenant thereof the Pennsylvania Railroad 
Company; and alleged the estate sought to be condemned to 
be the ''fee si1nple estate therein belonging to the said New 
York, Philadelphia and Norfolk Railroad Company, together 
C. G. Mayes, R .. H. Gregory, et al., v. James Mann. ·a 
with the lea~ehold estate therein of the Pennsylvania Rail-
road Company.'' 
The petition set_ out the following facts: 
1. That the petitioner was a municipal corporation, au-
thorized by its charter and g·enerallaws to condemn land. 
2. That it had made a bona fide, but unsuccessful, effort 
to acquire by purchase "the fee sin~ple title to the herein-
after described parcel of land from the owner tliereof'' ; and 
that the said land was wanted by the city of Norfolk "for 
the purpose of establishing a bathing beach and park for 
use of the colored inha'bitants of the city of Norfolk, and for 
other purposes of said city.'' 
3. That there were filed as exhibits a plat and pr<;rfile of 
the survey and description of the land and a memorandum. 
4. That the same were prayed to be read as a part of the 
petition. 
5. "That the interest of the estate intended to be taken in 
the land mentioned above and shown on said plat is the fee 
si1nple estate in the said property." ' 
6. That the acquisition of title to the land by the city w~s 
necessary to establish a bathing beach and park for the 
colored inhabitants of the city and for other public purposes. 
7. That the land sought to be condemned was wanted for 
public municipal uses and purposes for the city. 
8. That the condemnation proceeding·s 'vere duly authorized 
by the Council of the city of Norfolk by the ordinance of 
January 14th (referred to above), a copy of which was at-
tached to and made part of the petition, and that a bona fide 
effort to purchase said property had been made by the City 
1\!anager of the city of Norfolk, but was ineffectual. · 
9. That permission to take the land by condemnation p:r:o-
ccedings had been granted by the State Corporation Com-
mission of Virginia by order of December 20, 1930, a copy 
'vhercof was attached to and made a part of the petition. 
Commissioners of condemnation were duly appointed by 
the Circuit Court to view the premises and assess the dam.:. 
ages and compensation according to law. 
I 
The Commissioners subsequently filed their report finding 
that the value of the property sought to be condemned was 
$1,000.00 an acre as to ten acres of the property; and that, 
as to the.remainder of the property, the same being t)Je ol!!_,V' 
bed of Little Creek, the value was $100.00, a total of''$10,-
100.00. . 
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.Aft~r the return of the report of the Commissioners, the 
two railroad companies filed their joint and several answer 
accompanied by a plat as an exhibit, setting out the fact that 
across the land sought to be condemned there ran the bed of v· 
a natural channel or inlet leading from ·the main body of 
Little Creek into Chesapeake Bay, which said channel em-
bodied 4.65 acres of land, leaving the rmnainder of the tract 
only 10.191 acres, and averring that they (the said railroad 
companies) had been gTanted .permission by the War De- v 
partment of the United States to dredge a certain channel 
from Chesapeake Bay into Little Creek upon the express 
condition that the said natural channel, being the area of 
·4.65 acres above referred to, should he dredged to a depth 
of four feet by and at the expense of the said railroad com-
panies who should also do such maintenance dredging as might / / 
be necessary to maintain said depth in said natural channel 
when and as might be directed from time to time by the Dis-
trict Engineer of the "\Var Department. 
Subsequently, on the 29th day of January, 1932, an order 
was eptered by the Circuit ·Court of Princess Anne County 
confirming the report of the Commissioners, and reciting 
that, by consent of the parties, the report of the Commis-
sioners should be constr·ued as finding that 4.65 acres, a part 
of the tract condemned, ''constituted the channel of Little / 
Creek and that the title thereto to 1be vested in the city was 
subject .to the r·ight reserved by the New York, Philadelphia 
and Norfolk Railroad Company and the Pennsylvania Rail-
road Company to dredge to a depth of four feet, the said 
ehannel, as shown on the blue print attached to and made a 
part of the answer of the said railroad companies, whenever -
directed so to do by the United States War Department, or 
whenever said railroad companies, or either of them, should / 
desire so to do, and subject also to the rights that any party v 
might have to use said channel for purposes of navigation." 
The order proceeded to direct that, upon payment by the 
city to the clerk of the Court of the total amount of compen-
sation .and damages fixed by the Commissioners, namely, 
$10,100.00, the title to the said property should absolutely be 
vested in the city of Norfolk, S'ltbiect to the rights of said 
railroad companies in the channel of Little Creek as there·in 
provided. The order then descri·bed the property exactly as 
the same was described in the petition, and ·proceeded as 
follows: ''This condemnation of the title hereby vested in 
the city of Norfolk, shall be, and is s'ltbject to the rights of 
the New York, Philadelphia and N"oriolKRailroad Company ~ 
an~ the. Pennsylvania Railroad Company, and their assigns, 
wh~ch r~ghts are reserved, to dredge the channel of that part 
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of Little Creek embraced within the aforesaid described land, 
as shown by plat thereof, filed with the answer of said rail-:-
road companies in this proceeding·, to a depth of four feet, 1 ",... 
when required to do so by the United States War Depart- ~ 
ment, or when it may so desire, and subject also to the right 
which any person may have to use said channel for pur-
poses of navigation.'' 
On the said 29th of January, 1932, John N. Sebrell, City 
Attorney of Norfolk, sent the said order, together with a_ 
check of the city of Norfolk for $10,100.00, payable to J. }.\ 
Woodhouse, Clerk of the Circuit Court of Princess Anne 
County, to the Clerk's Office of Princess An;ne County, and 
the same were delivered to the Clerk; the said order having 
been that day spread upon the order book. 
On the same 29th day of January, 1932, one Walter ~,. 
Garrett applied to the Ron. 0. L. Schackelford, sitting for 
the Judge of the Circuit Court of the city of Norfolk, for, 
. and was awarded, an injunction enjoining and restraining 
John N. Sebrell, City Attorney, B. Gray Tunstall, City Treas-
urer, and ~James N. Bell, City Auditor, of the city of Nor-
folk, from proceeding further in any attempt to acquire the 
said tract of land, and from doing any act or deed in fur-
therance thereof, or paying any sum or sums of money be.:. 
longing to the city of Norfolk for that purpose. Upon learn-
ing, during the evening of January 29th, 1932, that the check 
for $10,100.00 had been sent to said John F. Woodhouse~ 
Clerk, that afternoon by the City Attorney, by special mes-
senger, the said Walter F. Garrett, on January 30, 1932 ap-
plied to Judge Shackelford for and obtained a supplemental 
injunction, enjoining and restraining all the banks of the 
city of Norfolk from cashing, honoring or paying the said 
check. 
On February 1st, 1932, an order was entered by the Cir-
cuit Court of Princess Anne County, in the condemnation 
proceedings, deciding and adjudging that the New York, 
Philadelphia and Norfolk Railroad Company and the Penn-
sylvania Railroad Company were entitled to the sum of 
$10,100.00 paid into court by the city of Norfolk, and direct-
ing John F. Woodhouse, Clerk of said Court, to pay over 
the said sum to said railroad companies, or their counsel, 
taking receipt therefor. But at the time of the entry of thi~ 
order, to-wit, on Fe-bruary 1st, 1932, the injunction orders, 
hereinabove mentioned, were effective, enjoining and re-
straining the Virginia National Bank of Norfolk upon which 
bank the check for $10,100.00 was drawn, from cashing, honor-
ing or paying the same ; and this fact was well known both 
to the said John F. Woodhouse, Clerk, and counsel for the 
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railroad companies. And in consequence of this .fact counsel 
for railroad con1panies declined to accept the said check or ,: 
to g-ive a receipt therefor. 
On Fobn1ary 8th, 1932, the defendant, James Mann, who 
is an attorney at law, of the city of Norfolk, and a member 
of the firm of Mann and Tyler, composed of himself and one 
S. Heth Tyler, then a member of the Council of said city, and 
an ardent advocate of the acquisition of said tract for the 
purpose mentioned, tendered to the said John F. Woodhouse, 
Clerk, the sum of $10,100.00 in cash~ and received from the 
said John F. Woodhouse, Clerk, the aforesaid check of the 
city, dated January 29, 1932, drawn on the Virginia National 
Bank of Norfolk, for the sum of $10,100.00, payable to the 
order of John F. Woodhouse, Clerk, and, at the time of its 
delivery to the said defendant, James Mann, as aforesaid, 
bearing the endorsement of John F. Woodhouse Clerk. The 
sum of $10,100.00 cash which was delivered to the said John 
F. Woodhouse, Clerk, by the said defendant, James Mann, 
as aforesaid, was paid by the said Clerk to counsel for said 
railroad companies, who then and there delivered to him a 
receipt therefor. 
t 
On March 8th, 1932, the said Walter F. Garrett, complain- = 
... ant as aforesaid in the injunction suit pending in the Cir- ; 
~ cuit Court of the city. of Norfolk, dismissed the suit of his ' 
own motion without adjudication had of any issue therein ~ : 
nvolved. Immeafaretytner-eafter;-on the said March 8th, ) ~ / 
1~3?, the ~aid defendant, James 1\fann, presente.d_t()_ the Vir- H .. ; 
ginia National Bank of· Norfolk the check hereinabove--meU:::.. ~vi· · 
tioned for $10,100.00, and by virtue the'reof received fro?n 
said bank the s'wm of $10,100.00, .the said sum of money so 
paid to the said defenda;nt James Mann as aforesaid having 
been then and there paid from and charged against the fttnds 
of the city of Norfolk on deposit in said bank. That is to I 
say, the proceeds of the city's check went, not to the said 1 
railroad companies, to whom the said tract belonged, but to 
the defendant, who had no interest whatever in it, and who 
act~~ in the premis~s wit~out ~n:y -!luth.?t:itY _ 'Yhatever. ~ 
It IS to recover this m-oney-ffiat this suit was brought. .As 
already stated, your complainants are citizens, residents and 
taxpayers of the city of Norfolk, ·and the bill alleged that, 
on April 19, 1932, they, together with numerous other citi-
zens, residents, and taxpayers of the city, had addressed and 
presented a communication to the Council of the city setting 
out the invalidity of the said condemnation proceedings the 
failure of the city to acquire any title to the real estate ~hich 
was the subject of the proceedings, the circumstances sur-
rounding the issuance ·and payments of the said check of 
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$10,100.00; alleging that the said payment was unlawful and 
constituted an illegal diversion of the city's funds, and that 
the said James Mann ought to return the said sum to the 
city; and requesting the colllWil to make demand upon the 
said James Mann for such return, and, if such demand should 
be refused, to take appropriate legal action for the :recovery 
tOf the same. The bill further alleged that on April 26, 1932, 
the Council had declined to take such action. 
In addition to the foregoing, the bill contained allegations 
to the effect that, in plain violation of a section of the city 
~Charter, and of an express provision contained in the or-
dinance of January 14_, 1930, the City Attorney of Norfolk 
had never certified the title to the said tract, or ·any part 
thereof, at any time before the payment of the said check. 
of $10,100.00, and that the record of said condemnation pro-
$!eedings did not show that the city had ever made a bona 
fide, but ineffectual, effort to acquire the said traet from 
the owners thereof by purchase prior to the institution of 
said proceedings. 
And said bill then proceeded as follows! 
''Your complainants allege that by reason of all the mat-
. ters hereinabove set ·out, the said sum of $10,100.00 paid· to 
and received by the said James Mann as aforesaid belongs 
to the city of Norfolk, and the said James Mann is liable in 
equity therefor arid may be treated in equity as a trustee fol.· 
tl1e city of Norfolk and its taxpayers as to the said sum of 
money. and should be required ·in this suit to repay the said 
~urn of ·$10,100.00, with interest thereon from the 8th· day of 
l\farcl1, 1932, into the treasury of said city of Norfolk. And 
if the said sum of money is recovered for the said city it 
'vill materially lessen the taxes to be paid by these <30mplain-
ants and other citizens of 'said city. 
"In tender consideration whereof and forasmuch as your 
complainants are without rernedy in the premises, save in a 
-court of equity 'vhere alone such causes are cognizable, they 
pray that the said James Mann may be made party defend-
ant to this bill and required to answer the same; but ·not 
under oath, answer under oath being hereby expressly waived; 
that proper process may issue; that a decree may be entered 
against the said James Mann requiring him to pay into the 
treasury of the city of Norfolk the said sum of $10,100.00, 
with interest thereon from the 8th day of March, 1932; that 
the said James Mann :be declared to be a trustee of the city 
of Norfolk to the extent of said sum of $10,100.00 with inter-
est as aforesaid; and that your complainants may have such 
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other and further relief, both general and special, as the 
n~tlJ_re of their case may require or to equity may seem 
meet •. ' ' 
The defendant's demurrer to this bill set out (M. R., 19, 
20, 21) four grounds: 
1. That the city of Norfolk, and the two railroad companies, 
were necessary parties defendant. 
As to· this, it is only necessary to say that, if, as petitioner~ 
contend, the proceedings in the condemnation suit were void, 
there. was obviously no necessity to join any other parties 
with the defendant. And, even if they had been void, non-
. joJ.Ader is no longer a ground of demurrer in Virginia. See 
Code, section 6102.. · 
2. That a petition for an appeal had been applied for in 
t~e condemnation proceeding·, and had been denied by this 
Court. 
This is a misstatement, as Exhibit A, which is admitted by 
the demurrer to be a complete record of the condemnation 
proceedings, shows that your petitioners were not parties 
to, nor even attempted to intervene in, that proceeding. 
3. That the Circuit Court of the city of Norfolk dissolved 
the temporary injunction which had been awarded to Walter 
F. Garrett in the injunction suit instituted by him, as above 
set forth. . 
This also is a misstatement, for it is alleged in the bill, 
and admitted by the demurrer, that the said Walter F. 
Garrett hirnself disn~issed his bill in the injunction suit be·-
fore there had been any decision therein of any controverted 
point or issue. 
4. That the orders in the condemnation proceeding could 
not be collaterally assailed, and that, even if this were other-
wise, any irregularity in the proceedings in that cause had 
been cured by acts of acquiescence and ratification appearing 
on the face of the bill. 
This last ground is the only real ground which could seri-
ously be urged to the bill. We admit that it is entitled to 
serious discussion, although we confidently expect 'to show 
that it is not well taken. 
1. _The sole basis of the jurisdiction of the Circuit Court· 
of Princess Anne County was the ordinance of January 14, 
1930. IIad that ordinance been repealed before the con-
demnation proceedings had been commenced, those proceed-
ings would necessarily have been void, ab initio. The state-
ment of this proposition is sufficient of itself. And, just as 
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the Circuit Court of Princess Anne County would have had 
~o authority to act at all in the absence of this ordinance, 
it is equally plain that, in acting, it was rigidly confined to 
the language of the ordinance, and could not go beyond it. 
The City Council had authorized the condemnation of the 
fee simple in a certain tra-ct. The court was powerless to da 
anything except to act in regard to this specific sttbj.ect mat-
ter. It is obvious that it could not condemn an additional 
tract. It is just as obvious that it would not condemn a fee 
simple in part of the tract and an estate for life or for years 
in the remainder. It is equally as obvious that it had no 
authority to condemn a fee in part, and an estate subject to 
reservations seriously impairing the fee in the remainder. 
' When, on December 22, 1931, it found that it could not con- ( 
' ; demn the fee si~ple title to tl~e entire tract, the o~ly possible. 
~~ .· :~-fr ~ours. e open to 1t was t··o· stay 1ts hand at least until the Coun- ) 
1 ~/_.) • .-. • il could r>ass anot~~- ~~ce, giving it the a~thority ~o 
~~~~ cond~mn tli'etee-srmple 1n part, and an estate w1th certam 
· reservations in the remainder. Failing such action on the , 
art of the Council, its only course was to dismiss the pro-:/ 
eedings. The city charter expressly provides: 
''For any of the purposes aforesaid city may, if the coun-
cil shall so determine, acquire by condemnation, p-q.rchase 
or otherwise, any estate or interest in such lands or- any of 
them, or any right or easement therein, or may acquire such 
lands or any of them in fee, reserving to the owner or owners 
thereof such rights or easenwnts therein as may be prescribed 
in the ordinance providing for such conde1nnahon or purchase: 
Tlie said City may sell or supply to persons, firms or industries 
residing or located outside of the city limits any surplus of 
water it may have over and above the amount required to 
supply its own inhabitants.'' (Italics supplied.) See Acts 
of .Assembly of 1918, at page 34. j!,cya:l:;:__ ~? r ~-
It also contains this provision: ) 
''In authorizing the making of any public improvement, 
or the acquisition. of real estate or any interest therein; or· 
authori.z-in,q the contracting of indebtedness or the· issuance 
of bonds or- other evidence of indebtedness (except temporary 
loans in anticipation of taxes or revenues or of the sale of 
bonds lawfully authorized); or authorizing the sale of any 
property or rights in property of the city of Norfolk, or 
granting· any public utility franchise, privilege, lease or right 
of any kind to use any public property or easement of any 
description or any renewal, amendment or extension thereof, 
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the. council shall act only by ordinance; provided, however, 
that after any such ordinance shall have taken effect, all sub-· 
sequent proceeding-s incidental thereto and providing for the 
~arrying out of the purposes of such ordinance may, except 
as otherwise provided in this charter, be taken by resolution 
of the council." (Italics supplied.) See .A.cts of Assembly 
of 1918, at page 41. 
The only ordinance ever adopted by the city looking to the 
acquisition of the tract of land involved. in this suit was the 
ordinance of January 14, 1930. When the Circuit Court of 
Princess .A.nne county departed, as it did depart, from the 
explicit terms of this 'ordinance-the only authority ever 
given it-its action was a nullity. It was just as much bound 
by the mandatory provision of the city charter, and of the 
ordinance in question, as was any other party. It could not, 
by its action, set at naug·ht those provisions any more than 
anyone else could do so. When, therefore, on January 29, 
1932, and February 1, 1932, it attempted to condemn, on be-
half of the city, a title which was not the title which the city, 
by its ordinance, had authorized it to condemn, its action 
was coram non judice. 
--_.._u. the case of Hale vs. Council of Town of Kearney, 123 
Atl., ; e upreme ourt of New Jersey, in considering · 
the charter of a town which provided that a new office could 
be created only by ordinance, used this language: 
"In a situation of this character, involving the creation 
of a new office or position, carrying with it the imposition of 
a new and additional burden upon the taxpayers, the .Pro-
posed creation is ·sufficiently .important to require notice at 
least to the taxpayers of the details of the project under con-
sideration and in orderly municipal procedure, and such 
notice can adequately be given, not by the passage of a reso-
lution, but only by the passage of an ordinance thereby giv-
ing time for public consideration and deliberation. The 
cases in which a resolution has been held sufficient as a legal 
method of municipal expression are those where the Legis-
. ture had failed to affirmatively express its purpose as to the 
procedure to be pursued. But where, as in the case at bar, 
the legislative intent is expressed explicitly, both in the town 
charter and· in the Home Rule .A.ct, to the effect that the 
official position or employment shall be created only bv ordi-
nance, which shall fix and prescribe the salary of the posi-
tion or office, no room -is left for construction or interpreta-
tion, and the expre·ss language of the statute becomes the 
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sole and imperative gu.ide for legal municipal procedure." 
(Italics supplied.) 
It will be noted that not only does the city charter require 
the city in such a proceeding as the condemnation proceedings 
were, to act only by m·dina.nce, but it further makes it im-
perative that, if the owner of the property to be condemned 
is to reserve any rig·ht or easement therein, such rights or 
easements shall be set forth in the ordinance. 
The city, acting in conformity with its charter, adopted an 
ordinance by which it explicitly stated that the interest which 
· it proposed to condemn in the whole tract involved in this 
suit was a fee simple interest, without reservation of any 
right or easement of any kind in favor of its owners. The 
City Attorney, acting (at this time) in obedience to the ordi-
nance, stated explicitly in the petition filed by the city that 
the city proposed to condemn a fee simple title without reser-
vations of anv kind. The Circuit Court of Princess Anne 
County, in plain violation of the charter, and of the ordi-
nance passed by the City .Council, and of the petition of the 
city, proceeded to condemn an altogether different interest. 
It is confidently submitted that, where a court, without 
color of right, acts in defiance of a mandatory statute, its 
proceedings are void, and may be collaterally assailed. In ' 
the case of Colenw;n vs. Virginia Stave Company, 112 Va., 
' 61, the queshon arose as to whether the statutory provisions 
relating to the sale of an infant's estate were mandatory or. 
not. In the original snit, the proceedings in which were there 
being assailed collaterally, these provisions had not been 
~omplied 'vith. It was claimed that such errors were errors 
in practice and procedure only; that they did not affect the 
j'ft~trisdiction of the court; and that, while they might have 
rendered the original proceedings reversible, they did not 
make them absolutely void. 
But the court, speaking through Judge Buchanan, said:. 
"To hold that the proceedings in the original case were 
valid would be to disrega'rd the plain requirements of the 
statute-requiremen.ts indispensable to a proper exercise of 
the power conferred upon the court. In the absence of any 
information as to the property belonging to the infants, and 
of any evidence tending to sho'v that a sale would promote 
their interests or was necessary for their maintenance and 
education, there was nothing in the case which authorized 
the cm.trt to decree a sale." (Italics supplied.) 
We submit that it would be difficult to find language in any 
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statute more mandatory and imperative, and therefore juris-
dictional, than the language of those portions of the charter 
of Norfolk dealing with the acquisition of property by the. 
city which we have quoted. .And did not the Circuit Court 
of Princess .Anne County utterly set at nought the require-
ment of the charter that it had to find its jurisdiction in an 
ordinance of the City Council, 'vhen, in the face of an ordi-
nance calling for a fee simple without reservations in favor 
of the owner, it proceeded to condemn a title with reserva-
tions¥ 
Furthermore, section 4369 of the Code provides that upon 
payment of the compensation and confirtnation of the report,· 
the title to the property (except in condemnation by turn· 
pike companies) ''shall be absolutely vested in the con1pany 
in fee si·mple" unless the application shall specify and de-
scribe and the petition shall pray for a different interest or 
estate, in which ·case the interest or estate described and 
prayed for ·shall be vested. 
As the law was before the present statute, it provided (Sec. 
11, Chap. 56, Code of 1873-identical with section 1079 of 
the Code of 1887) that upon such payment and confirn1ati<Jn 
-except in the case of turnpike companies-title ''shall be 
· ,. absolutely vested in the Company, County or town in fee 
~ -r simple". This court held in Roanoke vs. BurkO'luitz, 80 V a., 
tl 'f.. 616 and in Charlot.tesville vs. Maury, 96 Va., 383, that only 
T the fee simple title could be acquired under that statute, sAy-
. ing, in the latter case, ''It is difficult to see how language 
could be plainer or less liable to misconstruction. The re-
quirement is imperative that the fee shall be vested, except 
in the single case of a turnpike company''. 
That is still the law of this State, with this qualification: 
Under the present statute-section 4369-a lesser interest 
or· estate than a fee simple may ·be vested only if the applica-
tion shall so specify. and describe and the petition shall so 
pray; but lacking such specification and description in the 
application and prayer in the petition, only a fee simple 
estate may be vested. 
Here the application specified and described a fee si'mple 
estate and the petition prayed a fee sim-ple estate; neither 
mentioned any lesser interest or state. ·The requirement is 
still imperative that the fee alone may vest under such plead-
ings. The dec.ree of the Circuit Court of Princess .Anne 
County, which attempted to vest in the city of Norfolk an 
interest and estate less tl1an a fee simple, when the applica-
tion specified and described and the petition prayed for a fee 
simple estate without qualification, is therefore a nuUity. It 
vested no estate whatever. The· court had jurisdiction to 
C. G. ¥ayes, R. H. Gregory, et al., v. James Mann. 13 
vest only a fee simple. Its attempt to vest a lesser estate 
is a void proceeding, open to collateral attack. 
. The eminent domain statutes alone give the court juris-
. diction in condemnation proceedings. They provide that the 
eondemnor shall describe the property and the estate therein 
sought to be ~ondemned, that the cqmmissioners shall assess 
compensation for that estate in that property, and that upon 
payment thereof the same estate in the same property shall 
vest in the condemnor. 
It' follows that the commissioners can assess compensa-
tion only for the very estate in the very property described 
in the application and prayed for in the petition; and the 
court by its decree can vest only the very estate in the very 
property for which the commissioners have assessed compen-
sation. So far is this true, that after the commissioners have 
assessed the compensation, there can be no a1nendment of the 
application or petition describing and praying for the con-
demnation of different property or a different estate fron1 
that originally described and prayed for. This is clearly 
sound, because otherwise compensation would be assessed 
for one thing and upon payn1ent of that compensation a dif-
ferent thing, for which no compensation had been assessed, 
would be vested in the condemnor. · 
In JVise vs. Abilene TJ!ater Co., (Tex.) 261 S. W. 549, it 
is said: 
"It is the original petition of the applicant that gives juriR-
di.ction. If we are not in error in so holding, it follows that 
the land described in the amended petition (filed after •the 
commissioners had returned their report) and as in the de-
cree in the county court had never been .condemned by the 
comrnissioners, and the co·nnty court wo·uld have no jurisdic-
tion to enter a decree." (Italics supplied.) · 
In Grant vs. Village of Hyde Park, (Ohio) 65 N. E., 891, 
a condemnation . suit was instituted by the village, pursuant 
to an ordinance, praying for an estate in fee. Thereafter it 
was attempted to amend the petition and ask for a lesser in-
terest than that prayed for in the original petition. Held, that 
the amendment could not be made, the court saying: 
''From this it is apparent that the property which the 
municipality may thus acquire it that, and tha.t only, ~vhich 
is described in the resolution. It seeks to acquire that pre-
cise property, or, putting it in different form, it has already 
appropriated the property described, for the proceeding in 
court is one simply for the ascertainment of the amount of 
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compensation to be paid the landowners. * * * The resolu-
tion in this case and the application made i,n pursuance of it, 
contain no qualification of the right which under the law the. 
village might acquire. * * * It elected to ask all that the lau; 
conte1nplates it rnay possess, and that is the case made by its 
resolution and its application, and that is the case of which 
the common pleas acquired j~t·r·isdiction to adjudicate, and 
it had before ·it none· other. * * * It is difficult to discover 
power in the court to permit such amendment; the amend-
ment sought not being for the purpose of curing a defect or 
informality ( sootion 6423 Rev. St.) or for the purpose of ob-
taining a more full and accurate description of the property 
or the object proposed (section 2244 Rev. St.)-all these ele-
ments being clearly set forth-but for the purpose of mak-
ing a case essentially different from that instituted by the 
original resolution upon which the entire proceeding was 
founded, and the court itself acting as a court of special and 
limited jurisdiction. .And if the co~trt had no j~trisdiction to 
allow such amendment, and then proceed on the application 
as amended, its judgn~e~~~t based on such a1nendment would 
be void.". (Italics supplied.) 
Here we have the following, in chronological order: First, 
an ordinance authorizing· the condemnation of the fee simple 
title to 14.841 acres of land; Second, an application praying 
for the fee simple in 14.841 acres of land; Third, a. decree 
directing commissioners to ascertain just compensation for 
the fee in 14.841 acres of land; Fourth, a report of the com-
missioners stating a just compensation for the fee in 14.841 
acres of land; Fifth, an· answer showing the impossibility of 
condemning the fee in any more than 10.191 acres of said 
land; and Sixth, a decree attempting to vest in the applicant 
the fee in 10.191 acres of said land and a lesser estate and 
interest in 4.65 acres thereof, for the compensation found by 
the commissioners to be proper for the fee in the whole 
14.841. 
· To all practical purposes, there was an amendment, and a / 
most vital one, of the original petition. Such an amendment ' 
required ~he previous a~thorization of the Council by an- J . ' 
other ord~nance. The City Attorney, and the court, were 1 / 
powerless to make such amendment without such ordinance.! ! 
Yet, after the answer had demonstrated the in1possi'bility of\ 
condemning the fee in the 14.841 acres prayed for in the 
petition and valued by the appraisers, the City Attorney pre- I 
sented a decree asking for a different and lesser interest 
without obtaining the authority to amend his petition. He 
simply incorporated the amendment in the decree instead 
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of in the petition. The effect is the same. The result is that the 
decree attempts to vest in the applicant an estate not only 
different from that prayed for in the original petition and 
from that valued by the appraisers, but also in direct con-
n. -~·p.P"""! 0 flict with the explicit requirements of the very ordinance 
~ which was -the sole basis of the court's authority. Upon 
1
: principle and upon the authorities cited, the court was with-
i out jurisdiction to enter such a decree, which is void and 
l subject to attack in any character of proceeding. 
As to the argument that, notwithstanding the ordinance, 
the city has by its conduct, in declining to bring su~t against 
, the defendant, ratified the illegal and unwarranted· aetion of 
~ its City Attorney, and of the Circuit Court o{;rrincess Anne 
,-~~ounty, we reply, in the very language of the charter itself, 
l , ___....--ihJtt_tbe citv can act only by ordinance, and that admittedly 
--/ no such ratifying ordinance has eve\-~been passed. It can-
1 not ratify an unwarranted act of this character, or estop it-
1 • self from contesting it, by its conduct. The language of the 
charter admits of no doubt upon this point. 
2. The city charter further ·contains this provision: 
''"Whenever the city shall purchase or otherwise acquire 
real estate, or any interest therein, unless other provision is 
made by the council, the City Attorney shall examine and 
certify the title thereto before the purchase price thereof 
shall be paid.,' 
The object of this provision is plain, and all parties, in-
cluding courts, dealing with the city, are charged with notice 
of it. It is to protect the city treasury, and to make. it illegal 
for the city to pay for any real estate, or any interest therein, 
purchased by it, or otherwise acquired by it, unless and un~ 
til the title thereto shall be certified by its Attorney before 
the purchase price has been paid. Such a provision as this 
is not simply directory-it is mandatory. The bill charge~ 
that the City Attorney did not in fact certify the title to the 
said tract of land or any part thereof at any time before the 
payment of the purchase price thereof; and that he delib-
erately withheld from the City Council notice of the fact that 
it was impossible for the city to acquire the title-and the 
only title-the acquisition of which it had authorized. 
We do not think that it is possible to regard such a pro-
vision as this as other than jurisdictional, the failure to ob-
serve which would prevent the title to the property in ques-
tion to vest in the city. 
,' ..:..·· 
~~;·~·~~~. 
.· ,-.. ~-. 
-~0:::.:-~ ·. ·-· .. ,_: ,-~-~~ ..... .: . ' ' ' .. ' - -
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3. Section 4363 of the Code provides as follows: 
''No proceeding shall be taken to condemn land or other 
property, nor any interest therein, until a bo1La fide, but in-
effectual, effort has been made to acquire the same from the 
owner ther~of by purchase, except ·where such consent can-
not be obtained because of the incapacity of the owner or one 
or more of them, or because such owner is unknown and can-
~ot, with reasonable diligence, be found in this state.'' 
7 'f Since the_ df\~;~i.9n i~ __ t_he~a se ef Core ys. /iQ.rfolk, 99 Va., 
190, this provis on has been held hv this CO·i.rt to be manda-
tory, and coml~;1nce with it essenti~l to give any court juris-
diction in a C<.·ndemnation proceeding. The defendant's de-
murrer admits that the •·..s~v1·d in the condemnation proceed-
ing fails to show that ~1!;."as complied with .. We accordingly 
-submit that, for this reason, the entire condemnation proceed-
ing was a nullity. 
4. It is unnecessary to argue that the City Attorney had 
no authority to go beyond the ordinance of January 14, 1930. 
On the contrary, it was his bounden duty to see that the pro-
vision·-. of the city charter, and of ordinances passed in con-
forr~lity there,vith, were respected and obeyed. The mere 
,. .fact that he was City Attorney gave him no authority that 
;·. _· . was not contained i~ the city charter. In the case of Stone 
,'Cj 1' vs. Bank of CommerceJ 174 U. S. 423, a statute of l{entucky 
l/l · · gave a c1ty attorney the power to prosecute and defend all 
· · _suits for and against the city, and to attend to such other 
i' . ·Iegal'business as might be prescribed by the .general council. 
:lhist in substance, is the extent of the authority conferred 
upon the City Attorney of Norfolk by its charter. See Acts 
· of A~sembly, 1918, pp. 54, 55. In construing the Kentucky 
statute the Supreme Court of the United States said: 
"We do not think this section gave him the po,ver to bind 
·the city by the agreement in question. He is undoubtedly the 
retained attorney of the city in every suit brought against it, 
and 1t would have been his duty to take charge of the litiga-
tion· when it should arise between the banks and the conl-
missioners of the sinking fund or the city of Louisville. That 
is, when the suit was commenced, the statute operated in place 
of a retainer in case of a personal client. When suits were 
commenced against the city it was his duty to d~fend thern, 
.. but he .had no power to appear for the city as a defendant 
in a suit which had not been commenced or to accept service 
.of process and waive its service upon the proper officer, with-
out authority from that officer. Merely as city attorney, he 
·' . 
•. 
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had nc: .larger powers to bind his clients before suit was com-
menced than he would have· had in the case of an individual 
in like circumstances. There must be something in the stat- . 
ute providing for the election or appointment of an attorney 
for a corporation that would give such pow(!r; otherwise it 
does not exist. We find nothing of the kind in the statute 
cited. The Supreme Court of New York held, at special term, 
that the counsel to the corporation of the city of New York 
had no greater powers than an ordinary attorney to bind his 
client.'' .. 
5. There is a further reason why this court should hold the 
defendant lia'ble for the proceeds of the check of the city 
which was ~a shed by him. That check was issued ·by the 
Treasurer of the city of Norfolk for the sole purpose of hav.;. 
ing the Clerk of the Circuit Court of Princess Anne County 
collect it and tu~n the proceeds over to the two railroad ~om­
panies. The order directing its delivery conferred upon the 
Clerk of the Circuit Court of Princess Anne County no au-
thority whatever to negotiate it, but only to collect it. When,: 
therefore, this Clerk transferred this check to the defendant, 
in consideration of the ·sum of $10,100.00, with which to pay 
the railroad companies, for their land, he in substance 
borrowed that amount of money from the defendant for the 
city. In order that the city might legally borrow money for 
any such purpose, an ordinance was essential. A section of 
the city charter which W'"e have already quoted distinctly says 
that, in authorizing the issuance of any evidence of indebted-
ness (except temporary loans in anticipation of tax~s · _or 
revenue or the sale of bonds lawfully authorized), the city 
must act by its Council, and that the Council must act by ordi-
.-
~. 
nance. The defendant and his law partner, Mr. Tyler, theri 
a member of the City Council, were more than anxious to 
have the city acquire this bathing beach. N otwithstandh~g . 1 ; 
that the check for $10,100.00 had been sent to the Clerk on 
January 29, 1932, the second injunction obtained by Garrett 
on January 30, 1932, made it impossible for this check to be .. ··~· 
paid, and was therefore an obstacle in the accomplishment of.:.. . ~> . · 
the purpose of the defendant. In an effort to circumvent th~s ···. -;.:- ~: < 
injunction, he conceived the idea of having the Clerk, who~e;: ... :t ~ _. · . ~ 
authority, as we have stated, was absolutely confined to:·_lh~·-· -:,. :_~ · 
collection of the check from the bank on which it had bee~·''!~· . : · 
drawn, sell the check to him, and thereby get the necesaaij::::::·:.· ~. · .. 
cash, which, on account of the injunction, they could not _g~ · _. · · 
from the bank. We submit that, by this roundabout att~JP-pl~~·: •. 
to thwart the process of the court, the defendant obtained·n~ ~. 
title whatever to the check, and that, when he collected 'the·. ' . 
• • 1 . 
. '. ~ 
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proceeds thereof, he collected what in law he had no right to 
collect. Whatever rights he may now have against the rail-
road companies by reason of his officious act is a matter with 
'vhich petitioners are not concerned. They are concerned, 
however, with the right of anyone to obtain the city's money 
in any other way than that in which the law has said that it 
may be obtained. 
6. T.he case of Johnson vs. Black, 103 V a., 477, 484, is full 
authortty"for the proposition that petitioners have shown 
their right to institute and maintain this suit. 
For the foregoing· reasons, petitioners pray that they may 
be allowed an appeal from the said decree; that this Court 
will reverse the same, and enter its own decree in favor of 
the petitioners against the said defendant for the full amount 
claimed in their bill; and that they may have such other re-
lief in the premises as may be proper. 
P·etitioners also desire to state orally the reasons for re-
versing the decision complained of and further certify that a 
copy of this petition has this 18th day of June, 1934,. been 
mailed to the said defendant and also to his counsel. 
Respectfully submitted, 
C. G. MAYES, R. H. GREGORY and 
ELMER WING, 
by W~L G. l\£AUPIN, 
JAl\tiES E. HEATH, 
Their Attorneys. 
I, James E. Heath, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that, in my opinion, 
it is proper that said Court should review the decree conl-
plained of in the foregoing petition. 
JAMES E. HEATH, 
An attorney practicing in the Supreme 
Court of Appeals of Virginia. 
Received J nne 19, 1934 
M.B. WATTS. 
July 23, 1934. Appeal allowed. Bond $300.00. 
LOlliS S. EPES. 
Received July 23, 1934. 
M.B. W. "' ; 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court of the ·City of Norfolk, 
at the Courthouse thereof, on the 16th day of January, 
1934. 
BE IT REMEMBERED, that heretofore to-wit: In the 
Clerk's Office of the Circuit ·Court of the City uf Norfolk, on 
the 24th day of October, in the year, 1932, came the complain-
ants, C. G. 1vlayes, et als., etc., and filed their memorandum 
in Chancery, against the defendant~ James Mann, in: the fol-
lowing words: 
page 2} Virginia: 
In the Circuit ·Court of the City of Norfolk. 
C. G. ]\{ayes, R. H. Gregory and Elmer Wing, Citizens and 
Taxpayers of tbe City of Norfolk, Virginia suip.g on be-
half of them·selves and others similarly situated., Complain-
ants, 
vs . 
• Tames Mann, Defendant. 
In Chancery .. 
Clerk will please issue summons in chancery returnable 
First of N ovcmber rules, 1932. 
JAMES E. HEAT·H, 
W!L G. MAUPIN, 
p. q. 
And at another day, to-wit: In the Clerk's Office at the 
Rules held for said Court on the first Monday in November, 
1932, came the Complainants and filed their Bill of Complaint, 
in the following ·words: . 
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page 3 ~ Virginia: 
In the Circuit Court of the City of Norfolk. 
C. G. Mayes, R. H. Gregory and Elmer Wing, Citizens and 
Taxpayers of the City of Norfolk, Virginia suing on be-
half of themselves and others similarly situated, ·Complain-
ants, 
vs. 
J·ames Mann, DefendB;nt. 
In Chancery. 
To the Honorable Alan R. Hanckel, J·u.dge of said Court: 
-. Your complainants, C. G. Mayes, R. H. Gregory and Elmer 
Wing respectfully show unto your Ifonor the following case: 
FIRST: That each of them is a citizen, a resident and a 
taxpayer of the City of Norfolk, Virginia, and they bring 
this suit on behalf of themselves and other citizens and tax-
payers of said City similarly situated. 
SECOND: That heretofore, to-wit, on the 14th day of 
,January, 1930, the Council of the City of Norfolk, Virginia, 
adopted a certain ordinance, effective on the 13th day of 
February, 1930, entitled ''An ordinance authorizing the pur-
chase of a tract of land of approximately 14.841 a~res in 
Princess .Anne County, Virginia, near the property of the 
Pennsylvania Terminal at Little Creek, appropriating the 
sum of $14,841.00 therefor, and authorizing an issue of .bonds 
and authorizing the condemnation thereof in the event efforts 
to purchase the same are ineffective". By this ordinance it 
was provided as follows : 
page 4 ~ The City Manager was thereby authorized and 
directed to purchase for the City of Norfolk a cer-
tain tract of land of approximately 14.841 acres, situated on 
Chesapeake Bay at Little Creek, as shown on a plat thereof 
attached thereto and made part of said ordinance, at a -grice 
of $1,000.00 per acre for the purpose of providing a bathing 
beach and park for the colored inhabitants of the City of 
Norfolk, and ·the sum of $14,841.00 was thereby appropriated 
for the purchase of said land. . 
To provide funds for the purchase of said hind, bonds of 
the City of Norfolk aggregating $14,481.00 were authorized 
C. G. Mayes, R. H. Gregory, et al., v. James Mann. 21 
to be issued, dated as o.f the date of issue, maturing fifty years 
after date and bearing interest at 41h% per annum. 
That said funds should not be available for the purchase 
of said land unless and until title thereto had been examined 
approved by the City .Attorney and a good and sufficient 
deed delivered· to the City of Norfolk in form and with cove-
nants approved by the City Attorney. 
That in the event that a bona fide effort to purchase said 
land at said price be Inade and said effort were ineffectual, 
then the City Attorney was thereby authorized and directed 
to institute and prosecute condemnation proceeding·s neces-
sary for the acquisition by the City of Norfolk of said tract 
of land, the acquisition of which was necessary for the pur-
pose of prov:iding a bathing beach and park for the colored 
inhabitants of said ·City. 
A copy of said ordinance is herewith filed, being pages 7 
and 8 of li~xhibit ''A''· filed with this bill and prayed to be 
read as part hereof. The plat which is a part of said or-
dinance is the plat which is page 3 of said Exhibit" A", and 
is likewise prayed to be read as part . hereof. 
THIRD: That the City of Norfolk did not acquire the 
said land by purchase from the owner thereof at the said 
price named in s.aid ordinance, and subsequently, on to-wit, 
the 30th day of October, 1931, the City Attorney of the City 
of Norfolk filed in the Circuit Court of Princess Anne ·County, 
Virginia, on behalf of the City of Norfolk, a memorandum, 
plat, profile and petition in a proceeding seeking to condemn . 
the said property mentioned and described in said ordinance, 
the style or the said condemnation proceedings being as fol-
lows, to-wit: "In the matter of the City of Nor-
page 5 } folk condemning the property whereof the New 
York, Philadelphia and Norfolk Railroad Company, 
a Corporation, and The Pennsylvania Railroad ·Company, a 
Corporation, are owners and tenants of the freehold.'' A 
certified copy of the complete record of said condemnation 
proceedings is herewith filed, marked Exhibit ''A'', and 
prayed to be read as part of this bill. The said memorandum, 
plat, profile and petition are found on pages 1 to 6 of said 
Exhibit "A". The said petition sets out that the City of 
Norfolk, ~tated to be a municipal corporation, had made a 
bona fide effort to purchase the fee simple title to the tract 
of Ia~d thereinafter described, that said effort has been in-
effectual, that said land was desired for the purpose of es-
tablishing a bathing beach and park for use by the colored 
inhabitants of the City and for other public purposes. The 
plat, memorandum and profile were incorporated in and made 
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part ·of said petition; and said plat and menwrandum deline-
ate and describe the land to be condemned in exact accord-
-ance with the description thereof in the ordinance of Janu-
arv 14, 1930, and the plat thereto annexed. The third para-
graph of said memorandum states ''The quantity of land 
above described, which is sought to be condemned by the 
City of Norfolk is 14.841 acres, more or less". The plat :filed 
with the memorandum shows that the area of the land sought 
to be condemned, as described in said men1orandum, is 14.841 
acres. And the ordinance of January 14, 1930, a copy where-
of was attached to and made part of said petition, author-
ized and directed the acquisition, by purchase or condemna- . 
tion, of a tract of land of 14.841 acres. 
The memorandum, in the :fifth parag·raph thereof, states: 
''The estate sought to be condemned is the fee simple estate 
therein belonging to the New York, Philadelphia and Norfolk 
Railroad Company, together with the leasehold estate _therein 
of The Pennsylvania Railroad Company.'' And the peti-
tion, in the fifth paragraph thereof, states, ''That the inter-
est or estate intended to be taken in the land mentioned above 
and shown on said plat is the fee simple estate in the said 
property''. 
The said petition sets out that permission to condemn 
"said land" had been granted the City of Norfolk by the 
State Corporation Commission of Virginia by order of De-
cember 22, 1930. A copy of said order was attached to and 
made part of said petition. 
FOTJRTH: On the 12th day of November, 1931, 
page 6 ~ the ·Circuit Court of Princess Anne County entered 
an order appointing five disinterested freeholders 
of Princess Anne County commissioners for the purpose of 
ascertaining what would be a just compensation for the fee 
simple interest in the land proposed to be condemned in 
these proceedings. This order is to be found on pages 23 and 
24 of Exhibit ''A'' :filed with and prayed to be read as part 
hereof. 
FIFTH: On the 5th day of December 1931 the Commission-
ers appointed as aforesaid :filed their report in the Clerk's 
Office of the Circuit Court of Princess Anne County. The 
said report recited that they had been appointed by the Court 
by order entered on the 12th day of November, 1931, "to as. 
certain whnt will be a just compensation for the fee simple 
interest in and to the parcel of land situated on the shores 
of Chesapeake Bay, near Little Creek, in Princess Anne 
County, Virginia, hereinafter fully described", etc.; and it 
described the property to be condemned ipsis.~vmis ve'rbis with 
the description thereof in the memorandum in said condemna-
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tiou proceedings; that is, a tract of land containing 14.841 
acres. The report recites that the Commissioners met upon 
the property, had the limits thereof described to them, by 
the description just above referred to, were duly sworn; and 
says, "We are of the opinion and do ascertain, that for the 
fee simple interest in and to . said land, the sum of $10,000.00 
will be a just con1pensation for the 10.19 acres of high land, 
and the sum of $100.00 will be a just compensation for the 
4.65 acres of lnnd which constitutes the channel of Little 
Creek, making· a total sum of $10,100.00 as just compensation 
to be paid the o'vner for all the land taken''. This report 
is to be found on pages 47, 48 and 49 of Exhibit 0 A" filed 
herewith and prayed to be read as part hereof. 
SIXTH: After the said commissioners of condemnation 
had met, been sworn, viewed the property and :filed their re-
port as aforesaid, to-wit: on the 22nd day of December, 1931, 
a joint and several answer to the petition was filed by the 
Ne'v York, Philadelphia and Norfolk Railroad ·Company and 
1fbe Pennsylvania Railroad Company, accompanied by a plat 
incorporated in and 1uade a part of said answe·r. This answer 
sets out, in substance, the following: 
'".Phat across the tract of land, of 14.841 acres, sought to be 
condemned there runs a natural channel or inlet 
pag·e 7 ~ from the main body of Little Creek to Chesapeake 
Bay, the area of the same being 4.65 acres, and the 
area of the re1nainder of the tract being 10.191 acres. 
That the New York, Philadelphia and· Norfolk Railroad 
Con1pany, son1e time before, had obtained from the War De-
partment of the lTnited States a permit to dredge a private 
channel from Chesapeake Bay into I.Jittle Creek through its 
own property, which permit enured by virtue of the lease 
to the benefit of The Pennsylvania Railroad Company. This 
r>ermit was granted upon certain terms and conditions, among 
others the following: that the existing natural channel con-
necting Little Creek with Chesapeake Bay should be dredged 
to a depth of four ( 4) feet at the expense of the permittee 
which should also do such maintenance dredging as may be 
necessary to· maintain such depth in said natural channel 
when and as may be directed from time to time by the Dis-
trict Engineer of the 'Var Department. 
The said answer set out the fact that the railroad com-
panies might be required at any time by the War Depart-
ment, or might for their own purposes desire to re-dredge 
this channel (comprising, as aforesaid,· 4.65 acres out of the 
condemned tract of 14.841 acres) and that the rights of the 
public to use the said natural channel for navigation should· 
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be preserved. The answer objected to the condemnation un-
less the aforesaid rights and obligations were reserved and 
protected; and it prayed that the commissioners of con-
d·emnation (who had already filed their report some three 
weeks previously) be instructed to consider these features 
in the performance of their duti~s . 
. This answer and the plat .:filed therewith are to be found 
on pages 41 to 44 of Exhibit "A", filed herewith and prayed 
to be read as part hereof. 
SEVENTH: No report of the state of facts disclosed by 
this answer was made by the City Attorney of the ·City of 
. Norfolk to the Council of that Gitv. Notwithstand-
page 8 ~ ~g the fact that the Council had authorized, by the 
: -o·rdinance hereinabove mentioned, only the acqui-
sition, by purchase if possible, by condemnation if neces-
sary, of the fee simple title to a tract of land of 14.841 acres 
for the purchase of establishing thereon a bathing beach and 
park for the· colored inhabitants of the City, the City Attor-
n~y proceeded upon the assumption that the ordinance clothed 
him -with authority to condemn the fee simple title to a tract 
of 10.191 acres, bisected by a channel dividing the 10.191 acre 
tracts into two parts. Further, notwithstanding the fact that 
the memorandum and petition filed in the condemnation pro-
ceedings stated that the purpose of the same was to condemn 
the fee simple title to 14.841 acres of land; the fact that the 
commissioners had .been directed to ascertain just compen-
sation for the fee simple interest in 14.841 acres of land; and 
the further fact that the commissioners had found as di-
rected, the City Attorney proceeded upon the assumption 
that it was proper and legal to have his petition pray for 
the condemnation of the fee in 14.841 acres; the commis-
sioners directed to find the yalue of the fee in 14.841 acres; 
~ finding by the commissioners that $10,100.00 was the fair 
value of the fee in 14.841 acres, and a decree entered vesting 
title in the city to the fee in 10.191 acres upon payment of 
$10,100.00, all of which will more fully appear below. 
EIGHTH: That in January, 1932, the City of Norfolk 
was, and it still is, in extremely bad financial condition. It 
was then-and still is-unable to sell its bonds; uncollected 
• and overdue taxes then amounted to-and still amount to-
considerably more than two million dollars; the city was 
then unable-and still is unable-to finance its short term 
obligations in the manner in which it had been accustomed to 
do for may years; it had borrowed from its sinking fund to 
the amount of considerably over a million dollars and re-
placed the money so .borrowed with its own short term ob-. 
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ligations which could not and cannot be used as a basis of 
credit elsewhere; it was faced with the necessity of reducing 
its budget, {'ntting salaries of city employees; refraining 
from capital expenditures and exercising the utmost economy 
~n operations, to all of which it had agreed as the price of 
assistance from the legislature, then in session, and assist-
ance from local banking institutions. Faced with ths con-
dition of affairs, the council called upon the City Manager for 
recommendations as to what ordinances involving( 
page 9 } authorizations for the expenditure of capital funds, 
appropriated but not actually expended, might be 
rescinded. At a meeting of the ·City Council held on the 26th 
day of January, 1932, the City ~Ianager made his recom-
mendations pursuant to this request. Among other matters, 
he referred to the ordinance of January 14th, 1930, appropri-. 
ating the sun1 of $14,841.00 for the purchase of the 14.841 
acreH of land hereinabove 1nentioned. He reported that to 
1nake the site available for a bathing beach and park for 
colored people would involve the expenditure by the city, in 
addition to the purchase price of the land, of at least $50,-
000.00; that without this additional expenditure the land 
would be worthless for the purposes for which it was desired, 
and he accordingly recommended that the ordinance of J anu-
ary 14, 1930, be rescinded. A copy of said report of the City 
lVIanag·er is herewith filed, marked Exhibit ('B", and prayed 
to be read as part hereof. 
NINTH: When the recommendation of the City :Manager 
was made as aforesaid, four out of the five members consti-
tuting the entire n1embership of the city council were pres-
ent, namely; l\1essrs. S. Heth Tyler, E. J. Robertson, W. R. 
L. 1~aylor and P. H. 1\{ason. On the vote upon the adoption 
of the City ~Ianager's recommendation, Messrs. Taylor and 
Mason voted in the affirmative; that is, to rescind the or-
dinance of .ranuary 14, 1930, and l\1essrs. Tyler and Robert-
son voted not to rescind that ordinance. Up to a few mo-
ments before the report and recommendations of the City 
1\fanager wc:!re presented to the Council as aforesaid, the fifth 
member of the council, :Nir. Hugh L. Butler, was present at 
tl1e meeting. It was a matter of eommon knowledge, to the 
other members of the council, to the City Attorney-who 
was present throughout the council tneeting of January 26, 
1932,-and to the public generally, that ~{r. Butler had been 
a consistent opponent of the purchase by the City of the 
property at Little Creek. He had been assured that the mat-
ter of the negro bathing beach would not be considered by 
the council at that meeting, and not until he received that 
assurance did he leave the meeting. He announced publicly, 
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and was quoted in the public press as saying that he would 
not have left the meeting- except for that assurancet and that, 
had he been present a.t the meeting he would have voted with 
councilman Tavlor and ~Jason to adopt the City Manager's 
recommendation and rescind the ordinance of January 14, 
1930. 
page 10 ~ T·ENTH : The council of the ·City of Norfolk 
b.olds a· regular meeting on Tuesday of each week, 
and the next -regularly scheduled meeting of that body, after 
the meeting- of e.l anuary 26, 1932, was for Tuesday, February 
2, 1932. If was generally known, immediately after the cou~­
cil meeting of .January 26, 1932, that a majority of the city 
council favored the recission of the ordinance of January 
14, 1930; and this was known, or should have been known, to 
every member of the council and to the City Attorney. It 
appeared clearly, moreover, that at the next meeting of the 
council the matter of its recissio-n 'vould he brought up. 
:F1LEVENT H: On the 29th day of January, 1932, the City 
Attorney of the City of Norfolk, prepared an order in the 
Qondemnation proceedings hereinaboYe referred to. He there-
upon telephoned to the Judge of the Circuit Court of Princess 
Anne County, ascertained that the Judge intended to come 
to Norfolk t:hat day, made an engagement to meet him there, 
and presented to him the said order, which the Judge then 
and there entered. The City Attorney immediately sent tl1e 
said order, with a check of the City of Norfolk, drawn on 
the Virginia National Bank, for the sum of $10,100.00, pay-
~ble to John F. Woodhouse, Clerk, by special messenger to 
the ·Clerk's Office of the Circuit Court of Princess Anne 
County, at Princess Anne Court Ifouse, Virg·inia. The said 
,John F. Wooilhouse is Clerk of the Circuit Court of Princess 
Anne County. _ 
TWELFTH: The said oFder mentioned in the last para-
graph hereinabove is to be found on pages 51, 52 and 53 
of Exhibit ''A'' filed herewith and prayed to be read as 
part hereof. It provides, in substance as follows: 
That it appears to the court that the commissioners of con- ~ 
demnation (who had been directed to ascertain just compen-
sation for a fee simple interest in 14.841 acres of land) un-
derstood that the title thereto 'vas subject to the right re- \ 
served in the railroad companies to dredge four feet deep 
4.65 acres thereof, the same constituting the channel of Lit- )' 
tl~ Creek, whenever directed so to do by the United States 
War Department or whenever the railroad companies wanted 
t,a do so, and was further subject to the right. of any person 
to use said channel for purposes of navigation, as shown I 
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on the map filed with the answer of the railroad 
page 11} companies (which was .filed three weeks after the 
commissioners had returned their report). 
That upon payment by the ·City of Norfolk of the sum- of 
$10,100.00 to John F. Woodhouse, Clerk of said court, the 
title to the property-described in exact accordance with the 
description in the petition-should be absolutely v:ested in 
the City of Norfolk; but, nev:ertheless, ''this condemnation, 
and the title hereby vested in said City of Norfolk shall be, 
and is subject to the rights of the New York, Philadelphia 
and Norfolk Railroad Company and The Pennsylvania Rail-
road Company, and their assigns, which rights are reserved 
to dredge the channel of that part of Little Creek embraced 
within the~ aforesaid described land, as shown by plat there-
of, filed with the answer of the Railroad Companies in this 
proceeding to a depth of four feet, when required so to do 
by the United States War Department when it may so desire, 
and subject also to the right which any person may have to 
use said . channel for purposes of navigation''. 
THIRT.EENTH: That after the said order and check had 
been delivered as aforesaid, on the said 29th day of Janu-
ary, 1932, one Walter F. Garrett applied to the Hon. 0. L. 
Shackleford, sitting· for the Judge of the Circuit Court of 
the City of Norfolk, for and was awarded an injunction en-
joining and restraining John N. Sebrell, City Attorney, B. 
Gray Tunstall, City Treasurer, and James N. Bell, City Au-
ditor for the City of Norfolk from proceeding further in 
any attempt to acquire the tract of land lying in Princess 
A.nne County near Little Creek, on the shores of Chesapeake 
Bay, containing 14.841 acres, or any part thereof, and from 
d~ing any act or deed in furtherance or paying any sum or 
sums of money belonging to the City of Norfolk for that pur-
pose. A copy of said injunction order is herewith filed, 
m~rked Exhibit '' 0'' and prayed to be read as part hereof. 
Upon learning, during the evening· of January 29th, 1932, that 
the said check for $10,100.00 had been sent to said John . F. 
vVoodhouse, ·Clerk, that afternoon by the city at-
page 12 ~ torney, by special messenger, the said Walter F. 
Garrett, on the 30th day of January, 1932, applied 
to Judge Shackleford for and obtained a supplemental in-
junction enjoining anq restraining all the banks of the City 
of Norfolk from cashing, honoring or paying the said check. 
A copy of said supplemental injunction is herewith filed, 
marked Exhibit "D", and prayed to be read as part hereof. 
The bonds mentioned in both of said injunction orders were 
duly executed. 
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FOURTEENTH: On the .first day of February, 1932, an 
o.rder was entered by the Circuit ·Court of Princess Anne 
County, in the condemnation proceedings herein mentioned 
deciding and adjudging that the New York, Philadelphia and 
Norfolk Railroad Company and The Pennsylvania Railroad 
Company were entitled to the sum of $10,100.00 paid into 
court by the City of Norfolk, and ordering John F. Wood-
house, Clerk of said Court to pay the s.um of $10,100.00 to 
said. railroad companies, or their counsel, taking receipt 
therefor. A copy of this order is to be found on page 55 of 
Exhibit ''A'' filed herewith, and prayed to be reas as part 
hereof. But at the time of the entry of this order, to-wit, on 
the first day of February, 1932, the said injunction orders, 
hereinabove mentioned, were effective, enjoining and re-
straining the Virginia National Bank of Norfolk, upon which 
bank the said check for $+0,100.00 was drawn, from cashing, 
honoring or paying the same; and this fact was well known 
both to the said John F. vVoodhouse, Clerk, and to counsel 
for the said railroad companies. And in consequence of this 
fact the said counsel for said railroad companies declined to 
accept the said check or to give a receipt therefor. . 
FIFTEENTH: On the 8th day of February. 1932, the de-
fendant, James l\fann, who is an attorney-at-law of the City 
of Norfolk, a member of the firm of J\fann and Tyler, com-
posed of himself and the said S. lleth Tyler, then a member 
of the council of the ·City of Norfolk, tendered to the said 
John F. Woodhouse, Clerk of the Circuit Court of Princess 
Anne County, the sum of $10,100.00 in cash and received from 
the said tTohn F. Woodhouse, Clerk, the aforesaid check of 
the City of Norfolk, dated January 29, 1932, drawn on the 
Virginia National Bank of Norfolk, for the sum of $10,100.00, 
payable to the order of John :B.,. Woodhouse, Glerk, and, at 
the time of its delivery to the said defendant, James l\1:ann, 
as aforesaid, bearing the endorsement of John F. Vvoodhouse, 
Clerk. The sum of $10,100.00 cash which was de-
page 13 ~ livered to the said ,John F. Woodhouse, Clerk, by 
the said defendant, James Mann, as aforesaid, was 
paid by the said ·Clerk to counsel for said railroad companies, 
who then and there delivered a receipt "for said payment to 
said Clerk. A copy of this receipt is to be found on page 
57 of Exhibit ''A'' filed herewith and prayed to be read as 
part hereof. 
SIXTEENTH: On the 8th day of March, 1932, the said 
Walter F. Garrett, complainant as aforesaid in the said in-
junction suit then pending in the Circuit Court of the City 
of Norfolk, dismissed the said suit of his own motion with-
out adjudication of any issue therein involved. A copy of· 
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the order dismissing said suit is herewith filed, marked Ex-
hibit "E", and prayed to be read as part hereof. Immedi-
ately thereafter, on the said 8th day of March, 1932, the said 
defendant, James Mann, presented to the Virginia National 
Bank of Norfolk the aforesaid check hereinabove mentioned 
for $10,100.00 and by virtue thereof received from said bank 
the sum of $10,100.00 the said sum of money .so paid to the 
said defendant James ~iann as aforesaid having been then 
and there paid from and ch.arged against the funds of the 
City of Nor folk on deposit in said bank. 
SEVENTEENTH: Before the said defendant, James 
Mann, paid the sum of $10,100.00 to John F. Woodhouse, 
Clerk, and received from the ·said Clerk the said check of 
the City of Norfolk, as hereinabove set out, to-wit, on the 
2nd day of Febraary, 1932, a meeting of the council of the 
City of Norfolk was held, attended by all five of the members 
of that body. At this meeting of the council an ordinance 
was introduced repealing the ordinance of January 14, 1930, 
and the said ordinance so introduced was passed and placed 
on first reading by a 3 to 2 vote of the council: 1'Iessrs. But-
ler, Mason and Taylor voting for the passage of said or-
dinance, and Messrs. Robertson and Tyler against it. A copy 
of said ordinance is herewith filed marked Exhibit "E", and 
prayed to be read as part hereof. 
'rhis action of the council was given considerable publicity 
and was the subject of report and comment in the press, 
both in the news iten1s and in the editorial columns. It put 
the council on record as being unwilling· to go further to-
ward the purchase of the land at Little Creek or to expend 
the money theretofore appropriated for that purpose. At 
the next succeeding meeting of the council, held on the 9th 
day of February, 1932, this ordinance was passed by, because 
of uncertainty as to the legal situation; but this action of the 
council was not taken until after the said James 
page 14 ~ Mann had paid the said Clerk and received from 
him the check as aforesaid, which occurred on Feb-
ruary 8th, 1932. And the majority of the council, as your 
complainants are advised, believe and therefore aver, had no 
knowledge of the said action of said James Mann. 
EIGHTEENTH: Your complainants further show unto 
the Court that the Charter of the City of Norfolk, Acts of 
Assembly 1918; Chapter 34, page 31, provides, in Section 53 
thereof, as follows, to-wit: 
''"Whenever the City shall purchase or otlierwise acquire 
real estate or any interest therein, unless other. provision 
is made by the council,· th~ City Attorney shall examine and 
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certify the. title thereto before the purchase price thereof · 
shall be paid.'' 
Your complainants are advised and therefore charge that 
the clear intent and meaning of· this provision of the. Legis-
lature is -to require that the Council of the City of Norfolk 
be advised by the ·City Attorney of the condition of the title 
of any property which the city proposes to acquire before the 
purchase price for said property shall be paid. . 
Your complainants further. charge that the ordinance au-
thorizing the acquisition of the tract of 14~841 acres of land 
hereinabove mentioned did not make any other provision, 
within the meaning of the said charter, but on the contrary 
specifically -provided, in Section 3 of said ordinance,. that so 
far as the same contemplated the acquisit-ion of said prop-
erty by purchase, funds should not be available for the pur-
chase thereof ''unless and until title thereto has been ex-
amined and approved by the City Attorney, and. the owner 
thereof shall hav.e delivered to the City of Norfolk a ·good 
and sufficient deed therefor. in form and with covenant, ap-
proved by the City Attorney". So far as the -said ordinance 
contemplated the ·acquisition of said property by condemna-
tion, no other provision regarding the duty of the City At-
torney to examine and certify the title was made therein. 
Your complainants are informed, believe and therefore 
charge .that it was the duty of the City Attorney, imposed 
by the charter of the City of Norfolk, to certify the title of 
the property, and that the observance of his duty became the 
more important when the said City Attorney was apprised 
of the fact that approximately one-third of the 14.841 acres 
efland, acquisition thereof had been authorized by the coun:-
cil, was subject to an easement which could not be 
page 15 ~ condemned and which rendered the said portion 
of the tract worthless for city purposes. Your 
complainants are further informed, believe and therefore 
charge that the City Attorney did not, in fact, certify the title 
to the said real estate or any part thereof at any time before 
the payment of the purchase price thereof. 
Your complainants aver that by reason of the foregoing 
the payment of the said sum of $10,100.00 as the purchase 
price of the real estate was specifically prohibited by the 
charter of the City of Norfolk and was an illegal and im-
proper diversion of public funds. · 
· EIGHTEENTH: Your complainants are advised, believe 
and therefore charge that the said condemnation proceedings 
in the ·Circuit Court of Princess Anne County are wholly void, 
invalid and ineffectual to vest any title whatever to the land 
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sought to be condemned; or any part thereof, or any interest 
therein, in the City of Norfolk; that the supposed title of the 
city to said ]and, which the order of January 29, ·1932, en-
tered in said condemnation proceedings, purported ·to vest 
in said City of Norfolk, is worthless, and is, in fact, ·no title 
at all; that the record of said condemnation proceedings, a 
certified copy of the complete record whereof is filed here-
with as Exhibit "A", shows on its faee that the Circuit Court 
of Princess Anne County was without jurisdiction to enter 
the said order of January 29, 1932, or to vest in the City of 
Norfolk the title which the said .order purported to vest in 
the said city; for this, to-wit= 
Because the City .Attorney of the City of Norfolk is a min-
isterial officer whose authority and power to aequire prop-
erty by condemnation, in the name of the City of Norfolk, 
and for its benefit; is limited to the authority .and power ex-
pressly conferred by the council of the City of Norfolk upon 
him for that purpose; whereas the record of said condemna-
tion proceeding·s shows on its face that the ci~y- attorney 
departed from and exceeded the authority and power con-
ferred upon l1im by said council in that regard: 
. . 
And because the record of said condemnation proceedings 
shows on its face that the. notice of the application to the 
court. for condemnation specified and described and the peti-
tion prayed, in strict eonformity to the ordinance. -of the 
council, that the title to be condemned was a fee simple title 
as to the entire tract of 14.841 acres; whereas, the decree at-
tempted to vest in the City of Norfolk a title other than. a 
fee simple title, as to a part -of said tract: 
And because the record of said condemnation 
pag·e 16} proceedings does not show that the ·City of Nor-
folk had ever· made a .bona. fide, but ineffectual, ef-
fort to acquire the land and the interest in land from .the 
owner tl1ereof by purchase, which the decr~e attempts to vest 
in said City. . 
And becau~e the record of said condemnation. proce~dings 
shows on its face thaf the council of the City of Norfolk au-
thorized the condemnation of the fee simple title to 14.841 
acres of land; that the petition in said proceedings prayed 
for the condemnation of the fee simple title to 14.841 acres 
of land; tha.t the commissioners .of condemnation were di-
rected to ascertain,· and did ascertain and report what would 
be a just compensation for the fee simple title to 14.841 acres 
of .land; whereas, the decree attempts to vest in the City of 
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No.rfolk-a. fee simple title to 10.191 acres of land and a title 
less "than a fee simple title to 4.65 acres of land. 
And because the record of said condemnation proceedings 
shows on its face that in said proceedings the provisions of 
Chapter 176 of the Code of Virginia were ignored, and ·were 
not observed or complied with, which failure to comply with 
and observe the said provisions rendered the attempted con-
demnation in said proceedings and all orders entered therein 
wholly void, inv:alid and nugatory; that the payment to the 
said defendant, James l\tiann, of the sum of $10,100.00 of 
the funds of the city as aforesaid was without any consid-
eration whatever to the said city; that the said payment of 
the said sum to the said defendant, J atnes l\fann, constituted 
an· illegal diversion of the public funds of the said City of 
Norfolk which hereby were lqdged in the hands of the said 
defendant, .James 1\iiann, who is not entitled to the same and 
who took the same with notice of said wrongful and ille~al 
diversion thereof. 
TWENTIETH: That on the 19th day of April, 1932, your 
complainants, together with numerous other citizens, resi-
dents and taxpayers of the City of Norfolk, addressed and 
presented a communication to the council of the City of Nor-
folk, which is the governing body of said city, setting out the 
invalidity of said condemnation proceedings, the failure of 
the City of Norfolk to acquire any title to the real estate 
which was the subject of said proceedings, the circumstances 
surrounding the issuance and payment of the said check of 
$10,100.00; that the payment of said sum of money, out of 
the funds of said city to said James l\£ann was un-
page 17 ~ lawful and constituted an illegal diversion of pub-
lic funds, and that the said James Mann ought to 
return the said sum of money to the City of Norfolk. This 
communication requested the council to make demand upon 
the said James Mann for the return to the City of Norfolk 
of the said sum of $10,100.00, and if" said demand should be 
refused, that appropriate legal action be taken by the city, 
against the said James Mann, for the return of the said sum 
of money. A copy of the said communication is herewith 
filed, marked Exhibit "G", and prayed to be read as part 
hereof. 
TWENTY-FIRST: On the 26th day of April, 1932, the 
council of the City of Norfolk, adopted a motion "that coun-
cil decline to take action for the recovery of $10,100.00 al-
leged by petitioners to have been illegally paid for the negro 
bathing beach property''. ·Counsel for your complainants 
were notified of this action of the council by a letter dated 
April 29th, 1932, from Jno. D. Corbell, City Clerk, a copy 
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whereof is herewith filed, marked Exhibit "H", and prayed 
to be read us part hereof. Attached to said letter from 1\{r. 
Corbell was a copy of a letter dated April 23, 1932, addressed 
to the council of the City of Norfolk, and signed by the City 
Attorney, which was apparently sent by 1\ir. Corbell, along 
with his letter, to counsel for your complainants in order tq 
explain the aforesaid action of the council of April 26th, 
1932. A copy thereof is herewith filed, marked Exhibit "I", 
and prayed to be read as part hereof. The said letter of the 
City Attorney is inaccurate and may well have had the ef-
fect of misleading the council. The letter states: 
"The Circuit Court of Norfolk City has already decided 
this question. In a suit recently brought in that Court to en-
join the payment of this money, the same contention was 
made and fully argued, and the J udg·e of that Court held 
'that the condemnation proceedings in the Circuit Court of 
Princess Anne County were valid, and that title to the prop-
erty condemned therein was vested in the City of Norfol:k', 
and entered an order, dismissing the bill and dissolving the 
temporary injunctions which had been previously awarded 
and directed that a copy of said order be certified to the Vir-
ginia N a tiona I Bank of Norfolk in order that the check in 
question might b{l paid. No appeal from that decision was 
taken and the decree ·of the Court is final.'' 
The record of said injunction suit discloses that no judi-
cial decision of any controverted point or issue was made 
therein; that the only decree entered therein (except the de-
crees granting and. continuing the injunctions and for con-
t_inuance of hearings) was an order dismissing the bill on the 
motion of complainant; and that no appeal was 
page 18 ~ taken from that decree, for the sufficient reason 
that a complainant in a chancery suit cannot ap-
peal from his own action in dismissing· his own suit. See 
Exhibit '' ~~'' herewith, a copy of the said order dismissing 
said suit on motion of the complainant. 
TWENTY -SECOND: . Your complainants allege that by 
reason of all the matters hereinabove set out, the said sum 
of $10,100.00 paid to and received by the said James Mann 
as aforesaid belongs to the ·City of Norfolk, and the said 
,James Mann is liable in equity therefor and may be treated 
in equity as a trustee for the City of Norfolk and its tax-
payers as to the said sum of money, and should be required 
in this suit to repay the said sum of $10,100.00, with interest 
thereon from the 8th day of March, 1932, into the treasury 
of said City of Norfolk. And if the said sum of money is 
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recovered for the said City it will materially lessen the taxes 
to be paid by these complainants and other citizens of said 
city. 
IN TENDER CONSIDERATION WHEREOF and for as 
much as your complainants are without remedy in the prem-
ises, save in a court of equity where alone such causes are 
cognizable, they pray that the said James Mann may be made 
·party defendant to this bill and required to answer the same, 
but not under oath, answer under oath being hereby ex-
pressly waived; that proper process may issue; that a decree 
may be entered against the said James Mann, requiring him 
to pay into the treasury of the City of Norfolk the said sum 
of $10,100.00, with . interest thereon from the 8th day of 
March, 1932 ; that the said James 1\tiann be declared and held 
~o be a trustee for the said City of Norfolk to the extent of 
said sum of $10,100.00 with interest as aforesaid; and that 
your complainants may have such other and further relief, 
both general and special, as the nature of their case may re-
quire or to equity may seem meet. 
And they will ev:er pray, etc. 
C. G. ~fAYES,. 
R. G. GREGORY and 
. EL·MER WING, 
Citizens and Taxpayers of the City of Norfolk, 
Virginia, suing on behalf of themselves 
and others similarly situated. 
By .......................... , Counsel. 
J.Al\tiES E. HEATH & WM. G. MAUPIN, 
p. q. 
page 19 ~ Whereupon, the defendants, being duly sum-
moned, and failing to appear and plead, answer or 
demur a decree nisi was entered. 
And at another day, to-wit: In the Clerk's Office of the 
Circuit Court aforesaid at the Rules held for said Court on 
the third 1\Ionday in November, in the year, i932, the said 
defendants still failing to appear, the Bill was taken for 
confessed and the cause set for hearing. · · · 
And at another day, to-wit: In the Circuit Court aforesaid, 
on the 4th day of February, 1933 : 
emurrer says: 
~. That 'certain parties which appear by the bill to be neces-
sary, to-wit, the City of Norfolk, the Pennsylvania Railroad 
Company and the New York, Philadelphia and Norfolk Rail-
road Companv, are not made parties to this suit. 
2. That, in ·order for the complainants to prevail, it would 
be necessary to set aside and annul the condemnation pro-
-ceedings deRcribed in the bill, which cannot be done under 
the bill in this cause 
page 20 ~ 3. That the City of Norfolk obtained the leave 
of the State Corporation Commission to condemn 
the property of the two public seryice corporations named 
above, and the action of the Commission was approved by the 
Supren1e Court of Appeals in Page vs. Com'lnonwealth, 157 
Va. 325;. the condemnation proceedings were instituted by 
the City of "Norfolk against said railroad companies in the 
Circuit Court of Princess Anne County, Virginia, which was 
the proper court in which to bring the same ; and the proper 
proceedings were taken and resulted in the condemnation of 
the land, the payment of the money into court, the distribu-
tion of the money to the railroad companies and the vesting 
of the title to the land in the City of Norfolk, as appears by 
the bill and exhibits in this cause; and that the said proceed-
ings are conclusive upon the City of Norfolk and all parties 
c1aiming throug·h it, including the complainants. A petition 
was :field in the Supreme Court of Appeals of Virginia pray-
ing an appeal in said condemnation proceedings, which ap-
peal was denied by said Court. 
4. That the Circuit Court of Princess Anne County being 
a court of competent jurisdiction, with all proper parties be-
fore it, the said proceedings cannot be attached collaterally, 
and especiaHy hy those claiming through the City of Nor-
folk, which was one of the parties to said condemnation pro-
-ceedings. · 
5. That complainants are precluded by the injunction pro-
ceedings ancl the orders entered thereon, which are .recited 
and set forth in the bill in this cause from which it appears 
that a party who sued as a taxpayer and whose i.Jiterest was 
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similar tq that of complainants sought in this court to en-
join said condemnation proceedings and to enjoin the cash-
ing of the check for $10,100.00, which had been given to the 
Clerk of Princess Anne County Circuit Court in payment 
for the land condemned, and that this Court dissolved the 
ten1porary injunctions which had been awarded 
page 21 ~ and entered an order to that effect, and di;rected 
that a copy of said order ''be certified to the Vir-
ginia N a tiona] Bank of Norfolk'', the effect of which order 
was to authorize the said bank, 'vhich had been temporarily 
enjoined from paying said $10,100.00 check1 to pay the same, 
and as a re·sult of said order and certification, defendant pre-
sented and cashed the said check. 
6. That the City of Norfolk, throug·h the City Council, had 
the right to purchase the tract of land, subject to the reserva-
tion in favor of the United States, and if it be that there was 
any i~egularity in the proceedings on the part of the City At-
torney, such irregularity wa.s cured by the acts of acquiescence 
and ratification appearing on the face of the bill of complaint. 
7. That the facts set forth in the bill of complaint do not 
entitle the complainants to a recov.ery of $10,100.00, or any 
other amount, from the defendant. 1/ 
TT~tPlT.!l! 
page 22 ~ The folio ng is the notice of ap al filed herein 
on the 3 . day of April, 1934: 
PLEASE '.r .I<E NOTICE, that -\ve shall forthwith 
to the Clerk of the Circuit Court of the City of Norfolk, 
~-.~ ..... -·iii?~_.:..=.=-;.;,..__-
C. G. Mayes, R. H. Gregory, et al., v. James Mann. 37 
ginia, for a transcript of the record in said cause for the 
purpose of applying to the Supreme Court of Appeals of 
Virginia for a:r;t appeal from the final decree entered herein 
on the 16th day of January, 1934. 
Dat.ed at Norfolk, Virginia, tpis 30th day of April, 1934. 
WM. G. MAUPIN, 
JAMES E. HEATH, 
Counsel for complainants. 
Legal service of the above notice is hereby acknowledged. 
JAMES MANN. 
Virginia: 
In the Clerk's Office of the Circuit Court of the City of 
Norfolk, on the 1st day of 1\{ay, in the year, 1934. 
I, Cecil lVI. Robertson, Clerk of the aforesaid Court, here:. 
by certify that the foregoing transcript includes the papers 
filed, and the proceedings had thereon in the Chancery· Cause 
of C. G. 1\tiayes, et als., etc., Complainants against James 
Mann, Defendant, lately pending in our said court. 
I further certify that the same was not made up and com-
pleted and delivered, until the defendant had receiv:ed due 
notice thereof and of the intention of the said complainants, · 
to appeal to the Supreme Court of Appeals of Virginia from 
the decree of said Court entered in said Court on the 16th 
day of January, 1934. 
Teste: 
CECIL M. ROBERTSON, Clerk. 
By MARGUERITE R. GRONER, D. C. 
Fee for Transcript $10~0. 
A Copy-Teste: 
M. B. WATTS', C. C. 
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